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Sex, Lies and Litigation
16th Annual Convocation addresses
sexual harassment on the job

n issue of sweeping national significance and
deep individual di stress
was the focus of UB
Law School's 16th Annual Alumni Convocation.
Presented on Saturday, March 7,
the convocati on addressed the topic
"Sex and Power in the Workplace:
The Expanding Law of C ivi l Rights
and Sexual Harassment Affecting
You and Your C lients."
The convocation committee
switched to the sexual harassment
topic at the last minute, in October,
said Phillip Brothman ' 62, who
chaired the committee with Paul J .
Suozzi ' 79 . Prompting the change was
the highly publicized Senate confirmation hearings for Clarence Thomas
and the lurid allegations made against
him by Oklahoma law professor An ita
Hill.
A total of 172 registrants gathered at the Center for Tomorrow to
hear discussions by four experts.
UB Law Professor Lucinda Finley began with an overview of sexual
harassment claims, asking the question: Why is sexual harassment considered a form o f employment discrim ination?
The answer, as she put it, is that
o ffensive sexual atte ntion is rooted in
a deep-seated male anxiety about
women· s presence in the workplace.
Harassment. she said, is an effort to
"keep them in their place," to send a
signal that ·'You don' t belong here.
You' re not one of us."
Finley said the co urts have clear-
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"I can't tell you the
number ofwomen
who have said to
me: 'I never
thought that was
sexual harassment.
I never knew that
was actionable. ' "
ly recognized "quid pro quo" sex ual
harassment, in whi ch the harasser demands sex as a conditi on o f employment or in exchange for a promoti on,
as acti onable.
On shakier legal ground, she said,
is the area of " hostile or offe nsive e nvironme nt" - the type of attention
An ita Hill described. This can range
from sexual conduct in words or actions to the di splay of pin-up pictures.
Finley said such conduct can be
downright hostile. She described one
case in which the harasser scrawled
violent graffiti on pornographi c pictures and re peatedly left them on the
victim 's desk.
··Hostile e nvironment" cases. she
said, have become controversial for
two reasons. First, there's the question of whether suc h conduct is protected under the First Amendment.
Second, suc h cases point up the dif-

fering perceptions of men and women
about what's harmful and what's trivial. Finley said it's not unusual for the
man to say, "I didn't do anything,"
and the woman to say, " Yes, you
did," and for both to be quite sincere.
Sexual harassment, Finley said,
can e rode a victim 's self- esteem and
abi lity to do the job. It also can damage her c hances of success later on in
her career.
The courts, she said, have applied
the " reasonable person" rule in de termining whether a work e nvi ronment
is "severe and pervasive" enough to
constitute a claim of " hostil e e nvironment."
But she added a caveat: The
sense in the law is th at a reasonable
woman must complain about a ny harassme nt immediately, " without regard for he r job security, c redibility
and future job prospects."
The law, Finley said wryly, "still
ex pects a reasonable woma n to behave muc h like a reaso nable ma n. I
call it the Henry Higg ins standard'Why can' t a woman be more like a
man?'"
The next speaker, Carol E. Heckman, is a litigation partner with the
Buffalo law firm Lippes, Kaminsky,
Silverstin, Mathias & Wex le r. She
suggested some important questions
attorneys should ask if a client is
claiming sexual hara sment on the
job.
These include questions about the
nature of the alleged harassme nt. Did
it in vo lve jokes? Offensive language?
Touching? The Equal Employment

Opportuni ty Commission, she notes,
considers even a single unwelcome advance as evidence of a hosti le e nvironme nt.
Is the be havior pe rsistent and
open?
W hat is the position of the alleged
harasser? The Supreme Court, Heckman said, has ruled that "standard
agency princ iples" apply. If the harasser is a me mber of top manageme nt an officer or a director - the n the
compan y is liable fo r the behavior. But
if the harasser is a middle-managemen t
supe rvisor, it's less c lear whe the r the
compan y is responsible.
Have there been lost wages, emotional distress, ph ys ical problems?
When did the harassment occur,
and is it o ngoing? Heckman noted that

time limits for filing claims are very
short. Complaints must be submitted
to the EEOC with in 300 days of the
incident, she said, and the limit for filing charges with the state Di vision of
Human Rights is one year.
Heckman a lso said lawyers
should be frank with clients about the
drawbacks to litigation. It takes a long
time, she said ; the accuser's character
will be scrutinized; there may be public ity; filing a compla int may affect
other j ob opportunities. She also
pointed out that the EEOC and the Division of Human Rig hts accept pro se
cases, in which no attorney is required.
Discussing remedies ava ilable to
vic tims o f sex ual harassment. Heckman said amendme nts made last year

to Ti tle VII "make very major changes in this area." Specifically. she said,
the amendments allow plaintiffs to recover compensatory and punitive
damages. Previously, they could recover onl y back pay, reinstatement
and similar actual-loss damages.
Sheila J. Nickson, former assistant to the president and director of
a ffirmative action at Buffalo State
College, gave the atte ndees a qui ck
vers ion of the presentation she gives
to manage rs on avoidi ng and redressing sex ual harass ment.
''I can' t tell you the number of
women who have said to me: ' l never
thought that was sex ual harassment. I
never knew that was actionable ....
Nickson said.
So it's up to a company's top
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Mr. Secretary., .
Longtime Alumni Associdtion officer
Robert C. Schaus receives Jaeckle Award

obert C. Schaus ' 53, recipient of the Jaeckle
A ward for 1992, was honored at the award cere mony as a man of integrity,
e nergy and unshakable character.
Schaus, recentl y retired from his
family law fi rm in Buffalo, has served
as secretary of the UB La w Alumn i
Assoc iati on for 30 years. He was presented wi th the coveted award - UB
Law School's highest honor - by
university President William Gre iner
following the Convocation progra m
on March 7.
"What words would I use to describe Bob Schaus?" G reiner asked.
··o ne is fa mil y - his own, and the
larger fa mily of the Law School and
the Law Alumni Association. His
dedication to that has been absolutely
astoundi ng.
'T he other word is fidelity. You
ta~e a word that would epitomize Bob
Schaus, and it's fi de lity, loyalty, commi tment. In his own way he's been
Mr. UB Law School, Mr. Law Alumni Association fo r so long."
" ln my wi ldest dreams, I never
expec ted th is," Schaus responded.
''I should not be receivi ng this
award, I shou ld be giving it. I am the
luckiest guy in the world. For 30
yea rs I' ve been in the catbird seat."
Schaus was just e ight years out
of law school when he was asked in
196 1 by the n Dean Jacob D. Hyman
to he lp rev ita lize the Law Alumni Association in preparation for the Law
School 's 75th anni versary cele bration.
A quarter-century late r. Schaus
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Alumni Association President Jean C. Powers '79 congratulates Jaeckle
Award winner Robert C. Schaus '53.
made a major contri bution to anot he r
ann iversary celebration - the I OOth
- by co-w riti ng, with James Arnone
'85, a comprehensive history of the
Law School. T he book is expected to
be published th is summer.
"For well over 30 years, Bob has
g iven co mpletely and unselfishly of
himself to the Associ ation and to the
school," said Dean David B. Fil-

varoff. "Muc h of what is good a bout
the Law School today would not exist
but for the help, friendsh ip and effort
of Bob Schaus."
Justice M. Dolores De nman, last
year" s Jaeckle Award winner and presiding justice of the Appell ate Di vision, State Supreme Court. Fourth
De partment, grew up in the same
North Buffalo neighborhood as

Schaus. She recalled that they went to
the same church a nd shared many of
the same frie nds. He played basketball
a nd foo tball at Canisius Hi gh School,
a nd " I re me mber him in those days as
sort o f a hi gh school he ro," she said.
Denman also recounted Schaus'
continuing love of athl etics- from
dail y racquetball matc hes to marathon
running (for m any years he ran home
fro m the office, a di stance o f eight
mil es) to mounta in biking.
"The a lumni are ve ry indebte d to
you , Bob." Denman said to the ho noree. " You' re the kind of lawyer, the kind
o f alumnus we hope everyone would
be."
Schaus and his wife, Joan, have
e ight c hi ldren, three of whom - John
'83, Ric ha rd '85 and Barbara '90 are UB Law School graduates.
In accepting the Jaeckle A ward,
Schaus pointed with pride to three areas in whic h the Alumni Association
has contributed to the school and the
professional life o f a lumni practiti oners:
* Building up the Associatio n' s
annual dinner, to the point whe re it
now attracts more than 400 people.
* Establishing and running a succes ful and highly regarded annual convocation.
* Hiring of an executive director
for the Assoc iatio n, and publ ication of
the award-winning magazine UB Law
Forum.
Among his next goals fo r the Association are hi ring a coordinator for
alumn i re un ions and arranging for publication of an annual yearbook. He ci ted the historical value such yearbooks
have for archivists and ot her researchers.
Named for UB a lumnus Edwin F.
Jaeckle, Class of 19 15, the Jaeck le
Award is given annuall y to an individua l who has distinguished himself or
herself and has made ignificant contri butions to the Law School and the legal
profession. •

ma nageme nt, she said, to make it
clear what constitutes sexua l harassment, and state that it won't be tolerated .
Nic kson said managers who think
they don' t have a problem may just be
blind to it. 'There's limited aware ness
at the top," she said. In addition, " targets" o f sexual harassment o ften don' t
speak up, out of fear of retribution, ignorance of company policy, or d istrust o f the complaint-handling process.
But employers, N ickson said,
can' t promise confidenti ality to a
compl ainant. They have to ensure due
process for the person being accused.
and that means in terviewi ng hi m
about the charge. The best an e mpl oyer can o ffer, she said, is di scretio n and
fairne ss.
·'It's easie r to write these rules
than to apply them.'' Nickson said.
She poi nted ou t that some organizationa l cultures support sex ual harassment - they may allow swearing
and extensive after- hours social izing.
or they may tole rate improper behavior on business tri ps. Nic kson told of
a young man in admissions who had
c harged sexual harassment a fter a female supervisor "chased him around
the hotel" duri ng a business tri p. ''It's
not about sex, it's about power,''
Nickson sa id.
She concluded wi th so me si mple
tests fo r decid ing whe ther an action
constitutes sex ual harass ment.
··would you say it in front of your
mate?" said asked. "Would you say it
if it wou ld appear on the fro nt page of
the newspaper? Would you say it to a
member of the same sex in exactl y the
same way?
''And why does it need to be said
in the course of business?"
T he final speaker came at the
problem fro m the ot her side. Robert
A. Doren. who represents management interests with the Buffalo law
firm Flaherty. Co hen. Grande.

Randazzo & Doren, spoke of the need
for compa nies to practice "damage
control" in a sexua l harassment case.
" In a ll these cases you will have
credibility problems,'' Doren said of
his ma nagement clients. ''How do you
go about inte rviewing witnesses?"
It's useful , Dore n said. to try to
establ ish a limited attorney-client
pri vi lege with potential witnesses,
generally fellow e mployees of the accuser. T his is accomplished, he said,
by having the company offer the services o f an attorney - the same one
it' s using - to employees during the
questioni ng. O ften the employees
agree, Doren said, and the attorneyclient privi lege that is established
gives the attorney access to EEOC affidavits that would otherwise be offli mits.
"The absolute worst thing an employer can do is to have a poor investigatio n,'' Doren said. ''My experience
is that juries won't tole rate that. ...
You rea ll y have to take these invest igatio ns seriously.''
If a sex ua l harassment case is
headed fo r tria l. Doren said, select the
jury carefull y. "Consider their perspective,'' he said. ''Many wi ll have a
relat ive who has been sexua lly harassed. What was the outcome? What
defenses were rai sed?"
In add ition, he advised attorneys
not to attac k the co mpla inant based o n
he r previous romantic history, cit ing
the case of a former topless dancer
and nude model who sued Penthouse
magazine publisher Bob Guccione for
sexual harassment - and won.
Finally. Doren said. recognize
that just because a claim is made
doesn 't mean it 's true. "Not every harassment that· s alleged is meritorious ... he said . "I have had some cases.
believe it or not. that were pure garbage .... The fact that there may have
been some contact between two people doesn't necessarily mean there has
been sex ual harassment." •
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